
STATE OF FLORIDA,

Plaintiff,

vs.

DAVID MATTHEW MILLER,

Defendant.
--------_/

IN THE CIRCUIT COURT OF THE
EIGHTEENTH JUDICIAL CIRCUIT, IN
AND FOR SEMINOLE COUNTY,
FLORIDA

Case No.: 13-CF-153-A

FILED IN OFFICE
MARYANNE MORSE

CLERK CIRCUIT COURT
SEMINOLE CO. FL

2014 May 27 AM 08:58

AMENDED MOTION TO DISMISS INFORMATION BASED ON ENTRAPMENT

COMES NOW, the defendant, David Matthew Miller, by and through his

undersigned counsel, pursuant to Rule 3.190(C)(4) of the Florida Rules of

Criminal Procedure, and moves this court for an Order Dismissing the charges in

the above-styled cause and, as grounds, states the following:

STATEMENT OF FACTS

1. On January 5, 2013, David Miller responded to an online

advertisement at Craigslist.com. His username was "Unique Geek". The email

address associated with this username was auniguegeek@gmail.com. The

advertisement was from someone claiming to be a consenting adult that was

posted among other sexually oriented advertisements.
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2. Mr. Miller responded via email to the undercover agent's

advertisement1 with the following response:

Serious here. White masculine guy, 28, look younger, average body 200lbs 6ft
and well hung. Pic attached, can host or travel really, up to you. Hope I didn't
miss the chance. If you text, 5614449757 is me. Hit me up. I have more pies.

3. Attached to the above referenced email is a file titled 67.jpg. This

image appears to be that of an erect penis. See Exhibit 8.

4. On January 7, 2013, at approximately 2:57 p.m., an undercover

officer using the name of Ashley Arnold, with an email address of

arnoldashley2013@gmail.com replied to the advertisement posted on January 5,

2013. See Exhibit 6.

5. On the same day, the undercover officer advised that he was in

Oviedo and that he was 13 years old. Mr. Miller expressed doubts about the real

age of the alleged 13 year old. See Exhibit 6.

6. The defendant and the undercover officer traded legal pictures of

each of themselves. See Exhibit 8.

7. The undercover officer requested that Mr. Miller resend the picture

of the erect penis, but this request was ignored by Mr. Miller.

8. The sporadic communication ended around 6:23 p.m. by Mr. Miller.

I Undersigned counsel does not believe that this advertisement has been provided in discovery,
but it appears that the officer admits that there was an advertisement in the communications that
are attached. In fact, on January 8,2013 at 7:58 p.m., Mr. Miller tells the undercover officer that
he was sure that the advertisement that he had responded to on January 5, 2013 was for a
person who claimed to be over the age of 18 and the undercover officer responds that 11ewas
correct because he could not post an advertisement unless he said he was 18. See Exhibit j;!.
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9. On January 8, 2013, the communication was resumed at

approximately 7:18 p.m .. See Exhibit B.

10. Once again, the undercover advised Mr. Miller that he was 13 years

old. See Exhibit fi.

11. Mr. Miller advised that while he likes younger guys, he does not

know about 13 year olds and advised the undercover agent that he did not think

the undercover agent was 13 years old. See Exhibit 12.

12. The undercover agent reassured Mr. Miller that he was in fact 13

years old. See Exhibit fi.

13. The undercover agent asked Mr. Miller what he wanted to do with

him and he was advised by Mr. Miller that all Mr. Miller wanted to do with him

was to have more pictures exchanged to prove who the undercover agent really

was. See Exhibit 12.

14. Further, at 7:45 p.m., Mr. Miller advised the undercover agent that if

in fact he was under 18, then he would not have sex with him due to his age.

See Exhibit fi.

15. Mr. Miller advised the undercover agent that in the undercover

agent's post, his advertisement did not advise that he was 13 years old. See

Exhibit )2.

16. The undercover agent admitted that the post did not say he was 13

because Craigslist will not allow for the post unless the person states that they

are 18 years of age or older. See Exhibit fi.
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17. At approximately 9:28 p.m., the undercover agent asks Mr. Miller if

he wants to go to a late movie. See Exhibit B.

18. Mr. Miller replies that he would like to go to the movie. See Exhibit

~.

19. At 9:47 p.m., Mr. Miller is asked by the undercover agent if he

wants to get together that night and Mr. Miller declines. See Exhibit 12.

20. The communication ended at approximately 9:52 p.m .. See Exhibit

11·

21. On January 10,2013, at 4:06 p.m., the undercover agent contacted

Mr. Miller. Mr. Miller communicated with the undercover agent and wanted to

know if they could hangout and see a movie. See Exhibit 12.

22. Mr. Miller declined the movie and suggested that the two meet up

and get something to eat. See Exhibit 12.

23. The undercover agent queried Mr. Miller about whether he just

wanted to eat and Mr. Miller replied that was all he wanted to do. See Exhibit 12.

24. The communication ended at 5:19 p.m .. See Exhibit 12.

25. On January 11, at 6:12 p.m., Mr. Miller resumed his communication

with the undercover agent. See Exhibit Q.

26. The undercover agent asked Mr. Miller if he wanted to meet up

later that day and he was advised by Mr. Miller that he would like to meet the

undercover agent. See Exhibit C.
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27. The undercover agent asks Mr. Miller what does he want to do and

he is advised by Mr. Miller that they could get some food or see a movie and that

is was the undercover agent's choice. See Exhibit Q.

28. The undercover agent reminds Mr. Miller that he is under the age of

18 and Mr. Miller replies that he knows that. See Exhibit C.

29. Mr. Miller again asks the undercover agent what does he want to

do and the undercover replies with a question of what does Mr. Miller want to do.

See Exhibit C.

30. Mr. Miller replies that they could hang out at the mall. See Exhibit

Q.

31. Mr. Miller again asks the undercover agent what his advertisement

stated that he was looking for. See Exhibit Q.

32. Mr. Miller is advised that the undercover agent simply wishes to

"hang out". See Exhibit C.

33. Mr. Miller states that this is fine with him and that he should

introduce the undercover agent to another guy that he had met that claimed they

are eighteen and then they reveal that they are younger than eighteen. See

Exhibit Q.

34. Mr. Miller further states that he has to be "super careful" because

he does not want any trouble. See Exhibit C.

35. The undercover agent indicates that he might want to hang out with

the other guy and inquires how old that person is and is advised that he is

sixteen. See Exhibit C.
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36. Mr. Miller explains that he understands why young boys who are

gay lie about their age because he used to also and realizes that it is hard for

young boys to have conversations with other young boys their own age. See

Exhibit g.

37. Mr. Miller admits that guys who are 18 think he is cute. See Exhibit

c.

38. The undercover asks Mr. Miller if he still wants to hang out with him

and advises him that he acts older than 13. See Exhibit C.

39. Mr. Miller advises that he would like to hang out with the

undercover officer. See Exhibit g.

40. The communication ends at 6:17 p.m.. See Exhibit C.

41. On January 12, 2013 at 1:52 p.m., Mr. Miller posts his own

advertisement.

42. The text of this advertisement was the following:

Oral in Oviedo? - 28 (Orlando)
Looking for some hot oral action in Oviedo. Anyone in that area or near UCF
looking to suck some serious cock? I love getting blown!
Only interested in guys under 28 who are white and clean of diseases. No hard
drugs, 420. drinks are OK.
Include Pies, stats, age and race if you expect a reply. Send a text # for faster
replies too if you want.
Attached to the advertisement is picture of a hand holding what appears to be a
penis.
See Exhibit E.

43. The undercover officer responded to this advertisement after Mr.

Miller had previously made it very clear that he would not engage in sexual

contact with a minor.
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44. On January 12, 2013 at 2:08 p.m., the undercover agent replies to

Mr. Miller's Craigslist advertisement. See Exhibit Q.

45. Mr. Miller recognizes the undercover agent and states that they

have chatted before. The officer seems to agree with this statement. See

Exhibit Q.

46. Mr. Miller advises the undercover agent that he will be in the

Oviedo area because he is having dinner with friends and that the undercover

agent could come along. See Exhibit D.

47. The undercover agent declines and is then asked if he wanted to

hang out at the mall. See Exhibit D.

48. Mr. Miller questions the undercover agent about whether he is

serious about hanging out and is advised by the undercover agent that the

undercover agent is serious about hanging out. See Exhibit D.

49. The parties agree to meet at a gas station, but before the

undercover agent walks to the gas station, he wants to know what they are gOing

to do. See Exhibit D.

50. Mr. Miller advises the undercover that he guesses they could go to

the mall or go for a drive. See Exhibit D.

51. The undercover agent tells Mr. Miller that he is looking for more

excitement than going to a mall. See Exhibit Q.

52. Mr. Miller clearly states that he is not promising sex to a 13 year old

online who refuses to provide real pictures and refuses to meet in a public place

unless he promises to break the law. See Exhibit Q.
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53. Mr. Miller wants to know if the undercover agent is willing to meet

without having sex. See Exhibit D.

54. The undercover agent asks if that is what Mr. Miller wants and he is

advised that is what Mr. Miller wants because he is worried about getting into

trouble. See Exhibit Q.

55. The undercover agent assures Mr. Miller that he is not looking to

get anybody into trouble. See Exhibit D.

56. Mr. Miller reiterates that he just wants to meet with the undercover

agent and has no plan to have sex. See Exhibit Q.

57. Mr. Miller asks the undercover agent if he is willing to meet without

having sex as a requirement. See Exhibit D.

58. The undercover agent tells Mr. Miller that they don't have the same

mindset. See Exhibit Q.

59. Mr. Miller then tells the undercover agent that if the undercover

agent is demanding to have sex the first time that the two of them meet, then the

meeting definitely was not going to work out. See Exhibit D.

60. The undercover agent then says that he was not demanding

anything. See Exhibit D.

61. Mr. Miller, at 6:26 p.m., states that the undercover agent took

forever to answer his question about whether or not they had to have sex at their

first meeting and interprets the undercover agent's response that they do not

have to have sex and that Mr. Miller will contact him when he is in Oviedo. See

Exhibit Q.
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62. The undercover agent does not make any attempt to correct Mr.

Miller's understanding.

63. At 9:00 p.m., Mr. Miller contacts the undercover agent and advises

him that he is in Oviedo. See Exhibit D.

64. At 9:27 p.m., the undercover agent advises Mr. Miller that he is not

interested in meeting. See Exhibit D.

65. Mr. Miller was frustrated with the undercover agent because Mr.

Miller had made it very clear that he was about agreeing to meet only for lawful

activities and not for sex. Despite this understanding, at the last minute, the

undercover agent brought up the issues of sex. See Exhibit D.

66. Mr. Miller is once again asked what is he going to do with his "dick".

See Exhibit Q.

67. The undercover agent insists that he will not meet with Mr. Miller

until he knows who is going to "suck" who. See Exhibit D.

68. Finally after seven and a half days of Mr. Miller denying any interest

in having sex, Mr. Miller says, in response to the undercover agent's inquiry as to

who will suck who, and that he will not meet without confirmation that something

sexual will happen, Mr. Miller breaks down in frustration with the conversation

and states that he wanted to get sucked. See Exhibit D.

69. Mr. Miller did arrive at the convenience store, but never got out of

his car after several attempts made to convince him to do so by the undercover

officer.

70. Mr. Miller was arrested while still seated in his car.
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71. During the deposition of the undercover officer conducting the chat

sessions with Mr. Miller, the officer admits to being advised that there was an

operational plan known as Internet Crimes Against Children Program that

required the police to follow rules for the operation. See Exhibit F.

72. In fact, it was later discovered that an operational plan was in force

and a copy of this plan is attached as an exhibit to this motion. See Exhibit G.

73. A careful reading of the operational plan used in this operation and

the application of this plan to Mr. Miller's case reveals that there was a failure on

the part of law enforcement to follow the plan that was designed to prevent a

situation of entrapping an otherwise innocent citizen from being ensnared in this

type of police operation.

74. Mr. Miller has never been arrested prior to this alleged incident.

Legal Argument

In Florida, there are two types of entrapment. See Munoz v. State, 629

SO.2d 90 (Fla. 1993). The two types of entrapment defenses available to a

defendant are the "subjective" entrapment defense and the objective/due process

entrapment defense. See.!.Q.at 99. The subjective entrapment defense focuses

in inducement by the government and predisposition of the accused. See.!.Q.

The objective/due process entrapment defense evaluates police conduct to

determine if such conduct is so egregious so as to violate the due process rights

of citizens and the accused. See Id. at 98.
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The subjective entrapment defense is codified in Florida Statute Section

777.201 (1987). Under Florida Statute 777.201(1), the court must determine

whether an agent of the government induced the accused to commit the offense

charged. See Fla. Stat. § 777.201(1). The accused has the burden of proof and

must establish inducement by a preponderance of evidence. See kL If the

accused has met the burden of establishing that the accused was induced, the

court must then determine if the accused was predispose to commit the offense

charged. See kL Once the accused shows some evidence of lack of a

predisposition, then the state must rebut the evidence of the defendant's lack of a

predisposition beyond a reasonable doubt. See & Such evidence of a

predisposition is limited to the extent that it must show predisposition

independent of and prior to any government acts. See Munoz v. State, 629

SO.2dat 99. Predisposition to commit this offense does not exist as a matter of

law when the defendant does not have any prior criminal history related to the

offense at issue. See Nadeau v. State, 683 SO.2d504 (Fla. 4th DCA 1995).

The objective/due process entrapment defense is set forth in State v.

Williams, 623 SO.2d462 (Fla. 1993) and Munoz v .State. The Court, in Williams,

noted that police action which offends any sense of decency and justice violates

due process as guaranteed by Article I, Section 9 of the Florida Constitution.

See State v. Williams, 723 SO.2dat 465. In Munoz, the Florida Supreme Court

acknowledged that the legislature had authority to statutorily establish subjective

entrapment as a defense, but ruled that the legislature could not overrule judicial

precedent "enforcing or protecting state or federal constitutional rights." Munoz
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v. State, 629 SO.2d at 90. In defining due process, the Williams court opined that

due process is a constitutional guarantee "of respect for personal rights." State

v. Williams, 723 SO.2d at 462. In Williams, the Court further held that due

process is not a fixed concept and the court must evaluate the circumstances

surrounding each case to determine whether the police conduct violated due

process. See!Q. at 465. Notably, when considering a Motion to Dismiss based

upon due process grounds, the predisposition of the accused is not relevant.

See State v. Glosson, 462 SO.2d 1082 (Fla. 1985).

Although subjective entrapment is a viable defense at trial, it is well settled

that the court can determine entrapment as a matter of law as long as the factual

circumstances of a case are not in dispute. See Munoz v. State, 629 SO.2d at

99. In Munoz, the Court acknowledged that Florida Statute 777.201 directs that

the issue of entrapment be submitted to the trier of fact, but found that when the

factual circumstances are not in dispute, and the inducement of the accused is

established by a preponderance, then the trial judge has the authority to rule on

the issue of predisposition as a matter of law. See Id. at 100.

Further, it is well settled that the trial court should dismiss a case if it finds

that the police conduct violated due process. See Williams v. State, 623 SO.2d

462 (Fla. 1993) (holding due process violation as a matter of law when police

illegally manufacture cocaine); Glosson v. State, 462 SO.2d 1082 (Fla.

1985) (holding trial court properly dismissed case where State's informant was

paid on a contingency fee basis).
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During the deposition of Officer Christopher George. Officer George states

that Mr. Miller was targeted by Officer George because he had responded to an

advertisement that was posted online in Craig's List. See Exhibit E page 8, lines

13-19. However, rather than referring Mr. Miler to a supervising officer for proper

evaluation under the "Internet Crimes Against Children Program Operational and

Investigative Standards". Officer George continued with his investigation of Mr.

Miller. See Exhibit G page 7, paragraph 4.1.2. The plan requires that a

supervising officer make a determination that Mr. Miller be selected for further

investigation. This was never done. In fact, Officer George took it upon himself

to make Mr. Miller a priority. See Exhibit E. page 23, line 9. This prioritization

occurs despite the fact that Mr. Miller simply posted an advertisement which

states that Mr. Miller is looking for an adult male over the age of 18 but under the

age of 28. The officer admits that it is not illegal to associate with people under

the age of 28 and the advertisement does not make any claim of illegal activity

other than a vague reference to the fact that the person responding can smoke

marijuana if they so desire. See Exhibit E, page 19, lines 4-8.

An examination of the criteria to assess whether to continue to investigate

Mr. Miller reveals that Mr. Miller was not aggressively, nor was he in any other

way. seeking to solicit a minor to engage in any illegal activity. Further. there

was no specific knowledge by law enforcement that Mr. Miller was a known

predator. This should have ended law enforcement's pursuit of Mr. Miller

because Mr. Miller's profile lacked the factors that would have been considered

under 4.1.2 of the operational plan. See Exhibit G, page 7, paragraph 4.1.2.
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In fact, the officer is confused by Mr. Miller's repeated rejection of sex and

thinks that it may be just a "good Samaritan type thing". See Exhibit E, page 37,

line 19. Mr. Miller repeatedly denies wanting to have sex with the undercover

agent. This expresses his clear intent to set the tone, pace and subject matter of

the online conversation, which was consistently ignored by the police. The

operational guidelines explicitly provide that under 4.3.4d. "Absent prosecutorial

input to the contrary, during online dialogue, undercover officers should allow the

investigative target to set the tone, pace, and subject matter of the online

conversation." See Exhibit G, page 9, paragraph 4.3.4d. In fact, throughout the

entire investigation, Mr. Miller was not allowed to set the tone, pace and subject

matter of the conversation. Every time Mr. Miller attempted to engage in lawful

dialogue, the officer was the one who directed Mr. Miller towards an area

involving sex. Mr. Miller, to his credit, repeatedly rejected the officer's attempts

up until the very last dialogue between Mr. Miller and Officer George. In fact,

Officer George is the one who states at 9:35 p.m. on January 12 that he IS not

leaving until he knows "whos sucking who". See Exhibit D.

Officer George admits that he is trained in the procedures utilized in this

operation under the standards of the operational plan. See Exhibit E. page 28,

line 14. However, for whatever reason, the officer fails to follow the operational

rules as he was instructed through his training.

Addressing the objective entrapment issue, the following is argued. The

defendant does not take issue with the fact that the government has a legitimate

legal interest in protecting children from adults seeking to have sex with them.
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However, the defendant did not initiate contact with the undercover agent, rather

it was the undercover agent who responded to the defendant's legal

advertisement. The defendant was mislead by the undercover agent and did not

try to commit any crime. In fact, whenever the issue of sex was brought up, Mr.

Miller repeatedly declined to participate in that type of discussion, clearly stating

that he would not have sex with a minor. The police failed repeatedly to follow

their own operational guidelines as required by their own internal operational

guideline rules. See Exhibit G, page 6, paragraphs 3.1 and 3.2. The operational

plan required all personnel assigned to this operation to read and comply with

their own rules. See Exhibit G, page 6, paragraph 3.1. Further, this plan was

agreed to be followed in writing by the police in charge of this specific operation.

See Exhibit G, page 6, paragraph 3.2. The police failed to allow Mr. Miller to

direct the conversation to sex. Rather, it was the police who repeatedly brought

up the issue of sex and it was the police officer's last desperate attempt to get

the defendant to agree to sex that finally after a weeklong investigation, got the

defendant to agree to an illegal act. The police set the tone, pace and subject

matter of the conversations, not Mr. Milier. This was a clear violation of the ICAC

operational standards and procedures that the police agreed to follow to prevent

innocent citizens from becoming ensnared in illegal conduct that they had no

intention of engaging in.

The government's conduct was outrageous in that it was the government

who insisted on meeting up with the defendant only if he agreed to have sex with

the undercover agent. The defendant's intention was simply to meet up with the
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undercover agent to engage in lawful activites and only in the last moment when

it appeared that the meeting would only occur if the defendant told the

government what the police officer wanted to hear would the meeting take place.

While it is a laudable goal of the government to keep children safe, this goal was

not achieved by repeatedly asking for sex from a person who clearly said that he

was not interested in meeting up with a person who claimed to be underage for

the purpose of having sex. As a result, of the officer setting the tone, pace and

subject matter, the defendant was objectively entrapped and this Information

should be dismissed.

Addressing the subjective entrapment defense, it is clear from the

attached communications that it was the undercover police officer who was

seeking sexual contact from Mr. Miller and not Mr. Miller seeking to have sexual

contact with a minor. In fact, Mr. Miller explicitly states that he is not interested in

having sexual relations with a person under the age of 18. Mr. Miller clearly tells

the agent that if the meeting that was about to occur was for the purpose of

having sex, then this would not work out for Mr. Miller. The agent did not correct

Mr. Miller's assertion and instead agreed to have a meeting with Mr. Miller later

that evening. Finally, minutes before the meeting between the undercover agent

is to occur the agent insists on knowing what type of sex is to occur prior to

confirming the meeting. Mr. Miller does not ever initiate any conversation

regarding having sex with an underage person. The undercover police officer is

repeatedly told throughout the week that Mr. Miller is not interested in having sex

with a minor. However, the undercover agent repeatedly contacts Mr. Miller and
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engages him in conversation and he is repeatedly rebuffed about having sex with

Mr. Miller. Mr. Miller was clearly not predisposed to have sex witll an underage

minor.

Mr. Miller argues that because of his lack of predisposition coupled with

the conduct of the police, that the burden shifts to the government to establish

that Mr. Miller was predisposed to commit this crime beyond a reasonable doubt.

The communications between the undercover officer and Mr. Miller simply do not

prove beyond a reasonable doubt that Mr. Miller was predisposed to commit the

crimes alleged in the Information. Mr. Miller was entrapped by the police and the

Information should be dismissed.

Mr. Miller has met his legal burden in establishing a subjective and

objective entrapment defense. The court can dismiss this Information on either

legal theory. Mr. Miller respectfully urges this court to grant this motion to

dismiss and release the conditions of bond that restrain his liberty. Alternatively,

Mr. Miller requests that this court conduct a hearing concerning this matter prior

to selecting a jury.

ResAectfUI~bmitt ,

~;~
"Adam Pollack

Attorney for Defendant

AFFIDAVIT

The State of Florida
County of Orange
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,.,/~"."ir~':;(,!{;, AMY L WRIGHT
f~::JJl::~MY COMMISSION #. EE015035
:.~.~...:a1.,··t~.':."':·· EXPIRES Augu3t 31, 2014
l~O7)J~.Ij,53 FloricJ.1Noll1<ySoo.I<Q.t<lm

BEFORE ME, the undersigned authority, personally appeared, David Matthew
Miller who first being duly sworn, deposes and says that the facts contained in
the foregoing Sworn Motion to Dismiss are true and correct.

gJ cMM
Defe dant, David Matthew Miller

SWORN TO and subscribed before me this 1-0 '6day of (ll',~

2014. ,'~ lLfLQ
Y P BLlC, State of Florida

[Print, type or stamp commissioned name of
notary]
My Commission Expires:

Check one:

Personally known
Produced identification
Type of identification produced:

CERTIFICATE OF SERVICE

HEREBY certify that a true and correct copy of this document and

attachments have been sent via U.S. mail to the Office of the State Attorney. 101

Bush Blvd .. Sanford, FL 32772, this 20th da~~

Adam Pollack
FBN: 86142
Law Office of Adam L. Pollack, P.A.
5151 Adanson Street, Suite 100
Orlando, FL 32804
Tel: 407-834-5297
Fax: 407-834-1841
Email: adam.pollack@orl-Iaw.com
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